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GENERAL FINDINGS OF FACT AND INTRODUCTION

The student, nine years old, enters the fourth grade this
school year 2002-2003. An Individualized Education Program
(IEP) was formul ated at a staff neeting February 5, 2002,
and continued and updated at a later staff neeting April 9,
2002. The student qualified for special education services,
with a primary physical disability of Attention Deficit

D sorder (ADD/ ADHD), and a secondary speech/| anguage
disability. The parents requested this Due Process Hearing
on the grounds that the independent clinical evaluation

t hey had presented for the IEP staff neeting, concluded

t heir daughter had Dyslexia, Dyscalculia, and Dysgraphi a,
and that this current |EP should have classified her with a
per ceptual / communi cative disability and provided a nulti-
sensory teachi ng net hodol ogy.

The parents al so chal |l enged their daughter’s |IEP previously
in place since May 24, 2000. The School District failed to

eval uate and identify her perceptual/comruni cative problem
Her ADD/ ADHD did not qualify her for special education. The
District provided the student with special services under a
504 plan and updated an | ndividualized Literacy Plan (ILP).

FACTS FROM WITNESSES AND EXHIBITS

1. The student has made some academ c progress the past
two years since the | EP of 5/24/00. This progress has
not been commensurate with her peers.

2. The student is behind in grade |evel. The WIII
Conmpuscore and Grade Profil e-Achi evenent Test,
adm ni stered January 24, 2002, when the student was in
grade 3.5, resulted in scores for broad reading 2.8,
broad math 2.7, and broad witten | anguage 2.9.(Ex. 10)

3. On February 18, 2002, the student’s score on the
reading test for grade |level 3 students, the Col orado
St udent Assessnent Program (CSAP), was unsati sfactory
with below proficiency in all areas tested. The
student did not take tests in other subject areas of
CSAP. (Ex. 1)

4. The student has been behind in grade | evel the past
two years. The report cards for grades two and three
indicate this in reading, witing and math. (Ex.37)
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The student had special needs with an IEP in
pr eschool .

The team for the I EP of 5/24/00 did testing and
eval uations found in the Docunmentati on of Eval uation
Dat a.

The Speech and Language Pat hol ogi st found the student
had weak auditory nenory skills and | anguage ability
slightly bel ow average.

Dr. G bbs diagnosed the student w th ADD/ ADHD.

The Team found the student of average intelligence,
wth a verbal |1 Q of 87

An 1Qof 87 is equivalent to a cut-off score of 72 on
t he di screpancy conversion table for identifying
students with perceptual /conmuni cative disability,
found in the CGuidelines of the Col orado Departnent of
Education. (Ex.A p.9)

The student’s achi evenent scores were all above the
regression cut-off score of 72, and the student did
not qualify for p/c disability.

The | EP team determ ned the student could not receive
educational benefit from general education al one,
indicated in the Determnation of Eligibility and
Disability. (Ex.4)

The I EP Team qualified the student with a 504
accomodati on plan, Section 504 of the Rehabilitation
Act, because of an inpairnment of Attention Deficit
Hyperactivity Di sorder (ADHD), affecting |earning, and
provi ded a statenent of needs in | anguage arts, math,
and access skills. (Exs.34,35) This Statenent of
Education Needs is incorporated into the |IEP. (Ex.4)

The Team updated an Individual Literacy Plan (ILP)
wth the sane date as the I|EP, and continued this with
the 504 Plan. (Ex.36)

The student’s nother testified that the school
psychol ogi st shoul d have reconmended, two years ago,



16.

17.

18.

19.

20.

21.

22.

23.

24.

that she take the student to a clinical or
neur opsychol ogi st for an independent eval uati on.

In the current 4/9/02 IEP (Ex.3), the team consi dered
an i ndependent psychoeducational eval uation of the
student that had been requested by her parents.

Dr. Stewart, Ms. Sunde, and technicians at
Neur oConnection adm nistered a battery of tests on
Novenber 6, 2001. (Ex.5)

Summarizing his findings, Dr. Stewart wote a letter
February 12, 2002, to Ms. WIlians-Blackwell, Director
of Special Education for the School District. (Ex.6)

Dr. Stewart administered the Intelligence Test for
Children I'll, and reported a Verbal 1Q of 100, in the
average range. The | EP teamincluded this eval uation
in its docunentation of evaluation data in the IEP
and used VIQ 100 as the student’s 1Q score. (Ex. 3, 30)

Dr. Steward found the student had significant
processing difficulties, which included dyslexi a,
dyscal culia, dysgrafia, and Attention Deficit
Hyperactivity Disorder-lnattentive type. He
recomended speci al education for the student.

Ms. Sunde, the Director of NeuroConnection, was
present at the IEP staff neetings of February 5 and
April 9, 2002. (Ex.3,pp.2,4)

An informal assessnent of classroom behavior by Dr.
Manni ng, the school psychol ogist, indicated the
student was on-task 63% of the tine.

The I1EP team did eval uations of the student, included
eval uation data of Dr. G bbs and summary of
intelligence by Dr. Stewart, all in the docunmentation
of evaluation data in the I EP. (Ex.3, pp.5-38)

In the Determnation of Eligibility, the student was
classified wwth disability, the primary a physi cal
disability interfering with attention, the secondary a
speech/ | anguage disability, with a dysfunction in

audi tory perception and processing, and receptive
and/ or expressive | anguage difficulties. (Ex.3,42-46)
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Speci al Education services provide 4.40 Hs. by
Speci al Education Coordi nator Ms. Corr, one hour by

t he Speech/ Language Therapi st, one-half hour by the
Cccupational Therapist, a total of 6 hours 10 m nutes
per week of Special Education. (Ex.3,pp 47,48A

The parents consented to these services, wth the
reservation that they were not enough to provide
reasonabl e educational benefit, and the right to
guestion the eligibility decision denying a p/c
disability. (Ex.3,48C

Using Dr. Stewart’s VIQ of 100 to decide eligibility
for p/c disability, the regression score found in the
conversion table gives a cut-off score of 80, to
conpare I Q to achi evenent conposite scores. (Ex.A 9)

Using this cut-off score, Dr. Stewart found fromthe
tests adm ni stered, many of which are included in the
p/ ¢ Manual, that the student’s achi evenent conposite
scores were below the cut-off score, indicating a

di screpancy between | Q and achi evenent.

Dr. Stewart also found that the student’s processing
difficulty inpacted on her educational achievenent.

Dr. Stewart concluded fromthe Manual that the student
qualified for p/c disability, according to the two
criteria in the Manual for p/c disability used by the
Col orado Dept. of Education. (Ex.A 3)

Dr. Stewart acknow edged he has no training in
appl yi ng these guidelines for determning p/c
disability, is not a school psychol ogist, and is not
know edgeabl e in teachi ng met hodol ogy.

Dr. Manni ng, the school psychol ogist on the | EP t eam
expl ai ned why the student did not qualify for p/c

di sability according to the Manual guidelines, in a
letter to Ms WIIliams-Blackwel |, Special Education
Director, and al so through testinony. (Ex.C

In the final analysis, the |EP team deternined a
physi cal disability, ADD/ ADHD, was the prinmary
disability, and this determ nation precludes p/c
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disability, according to the eligibility table in the
Manual . (Ex. A 20)

Ms Sunde, Director of NeuroConnection and a | earning
speci al i st focusing on dyslexia, educated in the

vari ous net hodol ogi es using nulti-sensory teaching,
and published author on cognitive retraining,
recommended multi-sensory instruction for this
student, at a mininmumof three tinmes per week in

readi ng, and the sanme for math (touch-math). (CV Ex. 31)

Ms. Sunde testified that the goals to inprove auditory
di scrimnation do not provide services to neet these
goal s, that accommopdati ons/ nodifications for services
do not teach reading. (Ex.3,45,47)

M. Sunde testified that sone things in the current
| EP benefited the student, and ADD contributed to the
student’s inability to stay focused.

Dr. Manning and Ms. Corr explained that the terns
dysl exi a, dyscal culia, and dysgraphia, are clinical
and nedical terns, and that educators use other
term nol ogy, as a speech/l anguage disability or a

per ceptual / communi cative disability, according to the
Col orado Departnent of Education to classify

di sabilities. (Exs.C, D

Ms. Corr, special education teacher, to provide 4.40
hours per week of special education to the student,
under the current IEP, testified that she taught the
student every school day beginning the m ddl e of
April, 2002, for a period of one and a half nonths.

Ms. Corr testified that she uses a nulti-sensory
approach, nentioning the Lindanpod-Bell nethod.

The student’s nother testified that she hired Ms.
Brucker, who specializes in teaching children with
dyslexia, to teach the student readi ng one-on-one.,

The parents had to pay Ms. Brucker because the
District refused to do so.

Ms. Brucker used a multi-sensory approach to teach the
student from January 15, 2002, 4 hours a week when



possi bl e, through May 23'%, stopped for a nonth, then
resunmed the | ast week of June, and finished on June
28, for a total of 68 hours. (Ex.18-Teaching Cal endar)

43.Ms. Brucker’s fee for teaching is $3,347.50. (Ex.14)

44. The District permtted Ms. Brucker to teach the
student in the school cafeteria 9:30-10:30 a. m

45.The District permtted the student to be pulled out of
her regular third grade class for private instruction
with Ms. Brucker.

46.Ms. Brucker testified (by tel ephone) that the student
needed at a mninum three to four tinmes a week, a
mul ti-sensory approach to | earn the phonol ogi cal
conponent for reading, and auditory discrimnation of
phonenes. She said the student was reading at a first
and second grade |evel.

47.Ms. Brucker is an elenmentary school teacher, and now a
teachi ng specialist for children with dyslexia. She
has a private practice as educational specialist.

(Ex. 15- QV)

48. Ms. Brucker’s Progress Report, teaching the student,
i ndi cates her teachi ng nmethods and progress of the
student. (Ex.16)

DI SCUSSI ON AND OPI NI ONS

As prelimnary matters, the Hearing O ficer has
jurisdiction to hear this case under the Individuals with
Disabilities Education Act (IDEA), and its Regul ati ons,
34CFR300. 507-509, and the Admi nistration of the Exceptional
Children’s Education Act (ECEA), and its rule 2220-R-6. 03,
Due Process Heari ngs.

The parties agreed that the burden of proof to be
applied is a preponderance of the evidence, that used in
civil cases, evidence which is nore probable than not. Al
exhibits were accepted into evidence. They speak for
t hensel ves. The Hearing O ficer found the wtnesses to be
credi bl e, expressing opinions according to experience and
t heir professional backgrounds. The Hearing O ficer’s



opi ni ons and deci sion are based on his understandi ng and
interpretation of the | aw under |DEA and ECEA, and of the
extent or limtations of a Hearing Oficer’s authority
according to these laws and interpretations.

The Hearing Oficer will restate the two issues and
five requests for relief in the Petitioners Disclosure
Statenent. The Respondent’s Answer to Petitioners
Di scl osure Statenent, agrees that the issues are correctly
stated. As the issues and requests for relief all nust be
deci ded, these are addressed in order, one through seven.

1. Did District 38 fail to appropriately eval uate,
identify, and address [ STUDENT]’ s perceptual -
conmuni cati ve educational needs in its initial IEP
eval uati on whi ch deni ed [ STUDENT] special education
services in April-May 2000, with the result that
[ STUDENT] has failed to receive appropriate multi-
sensory instruction in reading and math and has
failed to make reasonabl e educati onal progress the
past two school years?

The record indicates that the student has made sone
progress the past two years, but that her progress has not
been comensurate with her peers, and that she has fallen
behind in grade | evel. When she took the WIII11 Conpuscore
Profile Achievenent Test on 01/24/2002 at 3.5 grade |evel,
her grade levels were: broad reading 2.8, broad math 2.7,
broad witten | anguage 2.9. On 02/18/ 2002, her score on the
reading test for grade |level 3 of the Col orado Student
Assessnent Program (CSAP), was unsatisfactory, w th bel ow
proficiency in all three areas tested. She did not take the
other tests of CSAP. The student was not at grade l|level in
passi ng fromsecond to third grade, and in passing from
third to fourth grade. Her report cards in grades two and
three indicate she was bel ow grade | evel in reading, math
and witing. The Director of Special Education indicated
t he student had special needs and had had an Individualized
Education Program (1 EP) in preschool.

An | EP staff eval uated her 05/24/00, the | EP now
chal l enged by Petitioners to be flawed. The results of the
Wechsler Intelligence Scale for Children Il1 (WSC111),
adm ni stered by the School Psychol ogi st, found the student
to be of average intelligence with a verbal 1Q score of 87



The Docunentation of Evaluation Data in the | EP indicates
the team perforned achi evenent tests (W-R), behavior
assessnent (BASC), physical assessnent, vision perception
(DTVP-2), motor proficiency (BOTMP), |anguage devel opnent
(TOLD-P), auditory perception (TAPS-R), auditory processing
(SCAN), visual-notor integration (BVMST), behavi oral
observati ons.

The student’s achi evenent scores: broad reading, 95,
broad math, 80, broad witten |anguage 94, did not qualify
her for a perceptual/comrunicative disability (p/c),
according to the requirenent in the Manual - CGuidelines for
| denti fying Students with Perceptual /Conmunicative
Disabilities, Colorado Departnment of Education. The
regression cut-off score for an 1Q of 87 is 72, and the
achi evenent scores were all above this nunber. There was no
i npact of a processing difficulty on educati onal
achievenment, required for a p/c disability.

In the Summary of Findings, it is noted Dr. G bbs
di agnosed the student with Attention Deficit Disorder
(ADD), and ordered Ritalin daily. In the Determ nation of
Eligibility and Disability, the I EP team determ ned the
student did not qualify for special education services, but
did qualify for 504 services (Section 504 Rehabilitation
Act). A 504 plan was put into place, with a Statenent of
Educati onal Needs in | anguage arts, math and access skills.
These services were incorporated in the IEP. An Individual
Literacy Plan (I1LP), was continued and updated on 5/24/00,
to coincide with the | EP

The student’s nother testified that the school
psychol ogi st shoul d have reconmended, two years ago, that
she take the student to a clinical or neuropschol ogi st,
like Dr. Stewart, for an independent eval uation. The
Hearing O ficer is not of this opinion. A school
psychol ogi st is not expert in the field of clinical or
neur opsychol ogy. These fields are outside her conpetence.
A school psychologist is not trained to use the D agnostic
and Statistical Manual of Mental D sorders, (DSM part of
which is an exhibit in this case), to the sane extent as is
a clinical psychologist, to classify |learning disorders as
dyslexia, or to classify nental illness, used by clinical
and neur opsychol ogi sts and psychiatrists. If a school
psychol ogi st does nake a recommendation for a clinical
eval uation, this is done so gratuitously. There is no
obligation. O herw se, the school psychol ogi st and the
school district would be held to the unreasonabl e standard



of making clinical decisions outside their conpetence, and
of being held accountable and liable to parents, if they
failed to nmake these recommendati ons.

The Hearing O ficer has gone into probably nore detai
t han necessary to exam ne sone of the procedures that the
| EP team went through. He finds no procedural defects. The
| EP contains the basic requirenents in 34 CFR300. 346-347.
The Hearing O ficer cannot substitute his judgnent for the
eval uations and determ nations of the IEP team that the
t eam shoul d have found a certain disability. He is not
gqualified to do so. The fact that a second | EP team al nost
two years |ater, having other evaluations, canme to
di fferent determ nations does not invalidate this |EP of
05/ 24/ 00.

As for addressing the student’s needs, the Hearing
Oficer finds that the IEP teamintended to address her
needs with the 504 Plan and the ILP plan, that they
benefited the student. Although the student failed to
achi eve passing marks, it is the Hearing O ficer’s opinion
that the | EP was reasonably cal cul ated to achieve this
obj ective. Individual attention by the teacher is provided
in the Statement of Educational Needs. The use of visual
cues, presentation of material in small anounts, repetition
of information, and so on, in the Needs Statenent, al
benefit the student, and address her needs.

Respondent relies on the Row ey case, 458U. S. 176(1982),
in the Answer To Petitioners Disclosure Statement. This is
often quoted by school districts. It is the Suprenme Court’s
decision interpreting a free appropriate public education,
(FAPE), now in the Individuals with Disabilities Education
Act. 34CFR Part 104 effectuates Sec. 504, Rehabilitation
Act: Sec 104. 33 Free appropriate public education. The
maj ority and prevailing opinion interpreted appropriate not
as the best public education, but set a | esser standard.

We therefore conclude that the ‘basic floor
of opportunity’ provided by the Act consists of
access to specialized instruction and
rel ated services which are individually
designed to provide educational benefit to
t he handi capped chil d.

458US176, 201

The Hearing O ficer cannot determ ne by preponderance



of evidence, that this IEP failed to benefit the student,
and failed to address her needs, as they were then known
and identified at the time. The |IEP neets substantive
requi renents, and there is no evidence of inconpetence or
bad faith on the part of the |IEP team

2. Has District 38 failed to devel op an
appropriate current |EP to address [ STUDENT]’ s
| earning disabilities, specifically her
Dysl exi a, Dyscal culia, and Dysgraphi a?

The Hearing Oficer finds that the criteria for an | EP
set forth in the state rules 2220-R-4.02(3)and 4. 02(4) ECEA,
have been net. The | EP team has cl assified dyslexia,
dyscal culia, and dysgrafia as a speech-|anguage disability,
defined in 2220-R-207(7). The Federal regul ations use the
termspecific learning disability nmentioning “an inperfect

ability to listen, think, speak, read, wite, spell, or to
do mat hemati cal cal cul ations, including conditions such as
perceptual disability, ... dyslexia ...” 34CFR300.7(c) (10).

As clarified in testinmony and exhibits, dyslexia is a
clinical and nedical term while a specific |earning
disability as speech-|anguage disability, is used in | DEA
and ECEA term nol ogy, applied in school districts.

The current IEP teamused the criteria recognized for
determ nati on of a speech-language disability, noted in the
Determ nation of Disability in the I EP, and eval uations by
Ms. McCarthy, the Speech-language pathol ogi st, and ot her
eval uati ons noted in docunentation of evaluation data. The
speech-| anguage disability calls for special services,
goal s and objectives for inproving word know edge for
readi ng, inproving auditory discrimnation skills, and fine
motor skills for witing. Special Education services are
speci fied: 4:40 hours per week by the Special Education
Coordi nator, Ms. Corr, one hour weekly by the speech-
| anguage therapist, and a half hour by an occupati onal
therapi st. Ms. Corr began inplenenting these services,
teaching the student every school day, fromthe m ddl e of
April for one and a half nonths. This special education
provides for three and a half hours outside of class, and
one hour inside class weekly. She uses a nmulti-sensory
approach. She nentioned using for auditory discrinnation,

t he Li ndanood-Bel |l nethod.



The question posed by Petitioners is whether the
current | EP addresses the student’s specific |earning
disabilities. The Rowl ey case sets this standard for FAPE
inthe first part of its definition:

: a “free appropriate public education”
consi sts of educational instruction specially
designed to neet the uni que needs of the
handi capped child, supported by such services
as are necessary to permt the child “to benefit”
fromthe instruction
458U. S. 188-9(1982)

There is evidence from M. Sunde that, in her opinion, the
goals to inprove auditory discrimnation do not provide
services to neet these goals, and that accomnmodati ons for
services do not teach reading. She admtted there were sone
things in the current IEP of benefit to the student.

Under the current |EP, the student is receiving
services by a | anguage speech pathol ogi st to inprove
auditory discrimnation, by a special |anguage teacher to
i nprove general |anguage skills, math and auditory
di scrim nation, by an occupational therapist to inprove
fine nmotor skills for witing, services reasonably
calculated to benefit the student in addressing her
| earni ng di sorders of dyslexia, dyscalculia, and dysgrafi a.

The Hearing Oficer cannot say by a preponderance of
t he evidence that this is not so, and considers the IEP to
be substantively appropriate. The services may be revised
and inproved at a review | EP staffing. The student has not
had passing grades the past two years, and she is behind in
grade level in reading, witing, and nath, as she enters
the fourth grade. A great amount of effort will be required
to help her just to catch up to grade |level 4.0, let alone
advance fromnonth to nonth with her peers. But the |aw, as
stat ed above, does not require a public school to provide
the best services for a student with a disability to reach
her maxi mum potential, an ideal standard rejected as the
mnority opinion, witten by Justice Byron Wite in the
Row ey case.

By advancing the student into a stressful classroom
situation, to neet standards she is unprepared to neet, and
create expectations she is unprepared to fulfill, the
school district has a responsibility to the student and her



parents, not only to provide the special education services
called for in the current IEP, but to review these
services, in accordance with criteria of 2220-R-4.02(6)
ECEA State Rul es, and 34CFR300. 346(b), Revi ew and Revi si on
of 1EP, in the Federal Regulations, and to have this review
| EP staff neeting as soon as possible after the first
trimester’s eval uations are conpl et ed.

3. [ STUDENT] s | EP be changed to identify her with
per cept ual -communi cative disabilities.

This request for relief assunes that the Hearing
O ficer has the authority to change an |EP. Only an | EP
team can fornmul ate or change an | EP, according to the
statutory |laws of the |DEA Regul ations or the ECEA Rul es.
The Hearing Oficer found no procedural or substantive
error in the current 1EP. A difference of opinion during
t he Hearing does not nean an error. The | EP team determ ned
the student was ineligible for a p/c disability, according
to the Guidelines for identifying this disability.
Considering that Dr. Stewart has no training in applying
the guidelines, that he is not a school psychologist, a
preponder ance of the evidence is in favor of the IEP teanm s
deci si on.

The Hearing O ficer has no authority to dictate
educational policy to a school district. This is a matter
beyond his expertise. For this reason, the courts have
avoided interfering wwth school decisions. In the case of
| ndependent School District No.196, the U S. Court of
Appeal s, Eighth Grcuit, (1998) (27 | DELR 503), quoting from
the Rowl ey case, said that the I ower court, the District
Court, should resist the inmpulse to “substitute its own
notions of sound educational policy for those of the school
authorities.” Row ey 458 U. S. 206

4. [ STUDENT] be given multi-sensory 1:1 or small group
instruction in reading.

5. [ STUDENT] be given nulti-sensory 1:1 or snmall group
instruction in math.



As mentioned above, a hearing officer has no authority
to dictate pedagogical policy to a school district. In the
Bensal em Townshi p School District case, (1990) (17EHLRO0),
the Secretary of Education in Pennsylvania, acting as the
State Judicial Oficer, reviewed an appeal of a Hearing
O ficer’s decision, ordering one-on-one individualized
training in word analysis, and reversed the Hearing
Oficer’'s order. The case states:

W will not adopt the hearing officer’s order

to the extent that it requires the strategy be
provi ded on a one-to-one basis. Qur decision
shoul d not be taken to suggest that one-to-one
instruction is not necessary. Rather, we believe
that the choice of a specific nethodology is best
left to the discretion and expertise of the
District.

Ms. Corr, the special education teacher, who provides
three and a half hours outside class and one hour in class
per week, testified that since the current |IEP, she began
teaching the student using multi-sensory instruction.

6. M. and Ms. [PARENTS] be reinbursed for the
services of Ms. Brucker this past school year. M.
Brucker provided nmulti-sensory 1:1 reading
instruction to [ STUDENT] at the parents’ expense
following the District’s refusal to do so.

The parents received the eval uati on of NeuroConnection
by January, 2002, indicating their daughter had dyslexia
and other |earning disorders, in addition to ADHD. The
eval uati on had taken place Novenber 6, 2001. They hired Ms.
Brucker, a teaching specialist for children with dysl exia.
Ms. Brucker began her private | essons with the student on
January 15, 2002. The nother testified the District refused
to pay for the private | essons. She said she had no choice,
and began the | essons. At the tine the parents enpl oyed Ms.
Brucker, the 5/24/00 IEP was still in effect, with a 504
Plan and an ILP, and no eligibility for special education
services. The diagnosis at that tine was ADHD, i npairnent
in |earning under Sec.504. By February 5, 2002, when the
| EP team reconvened, they received the eval uation of
Neur oConnection. Dr. Stewart also wote a |letter dated
February 12, 2002, to Ms. WIIliamns-Blackwell, Director of



Speci al Education, reporting the results of the eval uation,
an exhibit in this case. The IEP teamwas to reconvene
March 5, to consider the evaluation, and review the |IEP
then in place. The parents postponed the March neeting,
(indicated on p. 3 of the current IEP), and finally the
current |EP staff neeting took place April 9, 2002, with
new eval uati ons and new results. Special education services
were put into place, as already indicated in this opinion.
Under the current IEP, Ms. Corr began teaching the student
the mddle of April, and saw the student every school day
for six weeks, according to her testinony. Meanwhile Ms.
Brucker was continui ng her one-on-one teaching with the
student. Ms. Brucker’s cal endar of instruction, an exhibit
in this case, indicates she taught from January 15'" to June
28'" 2002, with a nonth’s break, a total of 68 hours. The
bill for her services is $3,347.50, also an exhibit. The
school Principal, Dr. Branine, and the student’s third
grade teacher, Ms. Socha, permtted the student to be
pul | ed out of class, Mndays through Thursdays and be
taught by Ms. Brucker in the school cafeteria during the
9:30-10:30 a.m class tinme. This is acknow edged by M.
Brucker in her Progress Report in teaching the student. The
Report is an exhibit. The parents now seek rei nbursenment by
the School District for Ms. Brucker’s teaching. The Hearing
Oficer has outlined the facts in detail, according to his
under st andi ng.

The Hearing Oficer has decided i ssues one and two,
that both I EPs, that of 5/24/00 and the current one of
4/ 9/ 02, are procedurally and substantively adequate at the
times they were perfornmed, calculated to benefit the
student, considering the evaluations which the | EP teans
had at the tinme, and finds no |egal justification for
rei nbursing the parents for private teaching services they
began, knowing the District had refused to pay for them
The parents continued these private | essons, even after the
current IEP of 4/9/02. It is understandable, fromthe
parents viewpoi nt, that one-on-one teaching by an expert in
teaching children with dyslexia, was the best instruction
they could get at a time when a crash program was deened
essential to them The School District also cooperated in
their endeavor, by permtting this pull-out-of-class
teaching. But this does not nean the District should pay
for these private classes. The Hearing O ficer cannot see
that Ms. Brucker is an agent or a private contractor
wor ki ng for the School District. The parents hired her, and
the District had refused to pay for her private |essons.



In the Arlington Central School District case, (2002),
(36 IDELR 130), the U S. District Court in New York heard
an appeal by the parents of the Hearing Oficer’s and the
State Review Oficer’s decisions. The parents had a child
wi th dyslexia, and had pulled the child out of public
school and placed himin a private school, specialized in
t eachi ng dysl exic children. They sought reinbursenent from
the School District for the year’s private school tuition.
The Court cited the Rowl ey case, the requirenents of FAPE:
(1) special education nust neet the unique needs of the
child, (2) special education services are reasonably
calculated for the child to receive educational benefits.
The Hearing O ficer found that the School District did have
teachers who used a multi-sensory nethodol ogy, and coul d
nmeet the special education needs of the student to receive
educational benefit. The District Court approved this
deci sion, denying the parents tuition reinbursenent.

Simlarly, in this case, under the current |EP of
April 9, 2002, the District has a special education teacher
giving multi-sensory instruction to the student. M. Corr,
and Ms. Brucker, were both teaching the student fromthe
m ddl e of April to the end of June. The parents conti nued
the private | essons of Ms. Brucker, despite the current |EP
provi di ng for special education services for the student to
recei ve educational benefits. The current |EP does not have
to neet the ideal or best teaching nethodol ogy avail abl e,
preferred by the parents, as |ong as educational benefits
are conferred to neet the needs of the student. Fromthe
Arlington and Row ey cases, it is clear to the Hearing
O ficer, that when the special education services were
approved by the School District, April 9, 2002, paynent for
the private classes of Ms. Brucker was the responsibility
of the parents, who had hired her.

Prior to this time, the IEP of May 24, 2000, was in
effect, when Ms. Brucker began teaching the student January
15, 2002. The | EP team began eval uating the student again
in preparation for a new | EP staff neeting. They received
t he eval uati on of NeuroConnection, and performed new
eval uations in January, February, Mrch, and April, 2002.
The 1 EP team net February 5'" for a prelimnary staff
meeting, which was reconvened to March 5'". The parents
post poned the March 5'" | EP neeting, indicated on page 3 of
the current 1EP, until finally the IEP staff neeting of



April 9th, put into effect the current IEP. During all of
this time, Ms. Brucker continued to teach the student.

The Hearing Oficer has found the | EP of May 24, 2000,
to be procedurally and substantively correct to neet the
educati onal needs of the student by conferring educational
benefits under the 504 Plan and the Individual Literacy
Plan, at the tinme those needs were then known, and from
t hose eval uations, which indicated an inpairnment of
ADDY ADHD, with | anguage abilities slightly bel ow average,
and very weak short termauditory nenory. A Statenent O
Educati onal Needs for | anguage, math and access skills was
provi ded. There was no finding of a specific disability to
qualify the student for special education at that tine.
This I EP was on the point of being updated and repl aced by
anot her | EP teamw th new eval uations in 2002, as descri bed
in the previous paragraph.

As previously indicated in this opinion, under these
circunstances, the Hearing Oficer cannot find fault with
the School District. The parents, without waiting for al
the new evaluation data that is required by an IEP teamto
formulate a new | EP for the student, acted unilaterally, on
t he basis of one eval uation by NeuoConnection, to hire M.
Brucker. The Hearing O ficer cannot find a reason why the
School District should pay for this private instruction.
The School District cannot act unilaterally, like the
parents, and order special education services, wthout
goi ng through the I EP team process, of considering many
eval uations. Meanwhile, it was acting under the | EP of My
24, 2000, to provide the services called for at that tine.
Because a subsequent | EP may provi de special education
services, not provided for in a prior |EP, does not nean
that the parents can justify the paynment for special
education services, before the School District can put
these services into effect, as in the present case.

7. M. and Ms. [PARENTS] be reinbursed for the
eval uation costs of Dr. Stewart and Ms. Sunde of The
Neur o- Connection, Inc., for their independent
eval uation of [ STUDENT] followng the District’s
i nsufficient eval uations.

The statute governing an i ndependent eval uation by the
parents i s 34CFR300. 502 part(a), granting the parents of a
child with a disability the right to obtain an i ndependent



educational evaluation of the child, and part(b), that this
educational evaluation be at public expense, if the parent
di sagrees with an evaluation by the public agency. If the
parents request this evaluation, the School District nust
either initiate a hearing to prove its evaluation is
appropriate, or nust insure an independent evaluation is
provi ded at public expense.

34CFR104, to effectuate Sec. 504 of the Rehabilitation
Act, contains Sec. 104.35, Evaluation and pl acenent, and
does not nention an i ndependent eval uati on. 34CFR104. 36
Procedural Safeguards, regarding eval uation, states that
the parents have a right to an inpartial hearing to review
t he eval uati on.

The 504 Pl an Statenment of Needs, was incorporated into
the student’s I EP of May 24, 2000, the IEP then in place
when Neur oConnection performed the i ndependent eval uati on
of the student on Novenber 6, 2001, at the parents request.
The 504 Committee Meeting page, an exhibit, states that the
student has an inpairnent, ADHD, that limts |earning, and
t hen continues, that this disability affects |earning, and
the disability was determ ned by a doctor’s diagnosis.
Turning to the I EP of May 24, 2000, the Determ nation of
Eligibility and Disability, the I EP team determ ned t hat
the student did not have a disability, and therefore did
not check any of the disabilities indicated. The Hearing
O ficer concludes, therefore that at the tine of this | EP
there was no disability to qualify for special education,
but there was an inpairnment under Section 504.

However, when NeuroConnection did this independent
eval uation in Novenber of 2001, and | ater evaluated the
results, by using the Diagnostic and Statistical Manual of
Learning Di sorders, the conclusions were that the student
had dysl exia, dyscal culia, dysgrafia, and ADHD. The | EP
t eam consi dered NeuroConnection’s test neasurenents, as
well as the new tests and eval uations perforned by the | EP
team and concluded in the current |EP the student
qgualified for special education with the disabilities of
ADHD and speech/ | anguage.

Whet her we debate semantics, inpairment or disability,
it seens to the Hearing Oficer, that the outcone of this
di spute shoul d be decided in favor of the parents. The |IEP
team used t he eval uati on of NeuroConnection. The team
accepted Dr. Stewart’s intelligence test results, and



adopted his standard for 1Q the verbal 1Q of 100. H's
testing is incorporated into the | EP docunentati on of

eval uation data on page 32 of the IEP. Dr. Stewart
recommended speci al education services for the student, in
aletter to Ms. WIIlians-Blackwell, Director of Specia
Education for the School District. The independent

eval uati on was useful to the IEP team and benefited the

| EP process in formulating the current | EP. The Hearing
Oficer notes fromM. Corr’s letter of April 7, 2002, to
the Ofice of Cvil R ghts, her statenent: “For ny part, as
the PCD teacher at L . .P . . Elenentary, | found the

i nformati on provi ded by NeuroConnection to be useful in the
nost part.”

It is the Hearing Oficer’s opinion, that if the
School District has used and has benefited fromthis
i ndependent eval uation, the parents should be reinbursed
for it, however one may interpret or msinterpret the | aw
In the Arlington Central School District case, (2002),
(36 I DELR 130), previously nentioned, the court stated:

A district court may grant any relief it
deens appropriate, and is required to take
i nto account equitable considerations when
fashi oni ng such relief.

Equity is based on what is fair and just, rather than
a strict interpretation of the law. If a party, the School
District, receives a benefit fromanother party, the
parents, then the benefit should be paid for, especially
when the school district has an obligation to pay for an
i ndependent eval uation that is appropriate and useful, and
| egal procedures and standards are net. The Hearing
Oficer rejects a strict interpretation of the | aw and the
technicalities of semantics, applies the principle of
equity, and follows the intent of the law, that a school
district pay for an independent eval uation which is useful
to the school district, or, as in this case, when the
school district incorporates a part of the independent
eval uation into the docunentation of evaluation data in an
| EP.

The parents will request that NeuroConnection send a
bill for the student’s independent eval uation of Novenber
6, 2001, to Ms. WIlians-Blackwell, Director of Specia
Education for the School District, for verification and



accounti ng purposes, and that the School District wll
rei nburse the parents for the eval uation

As a final observation, after two days of hearings,
the Hearing O ficer has concluded that this nine-year old
girl, has had nore than her share of unhappi ness in school.
The words fear and anxi ety have often been nentioned. It
seens to the Hearing Oficer, not an expert in the field,
that this student distracts herself in the classroom to
escape work she does not understand and cannot do. Although
the School District is obligated by law to provide only a
m ni mal anount of benefits to accommodate her disabilities,
it is hoped that the School District will give all that is
possible, to help a special person have a happier |earning
experience. There is also the hope that the parents and the
School District will be able to nediate their differences,
out si de of hearings and courts, of one adversary agai nst
anot her, and work together as an | EP team

ORDER
1. The Respondent School District and Petitioners Parents
will reviewthe current IEP, as the Opinion instructs.

2. The Respondent School District will reinburse the
Petitioners Parents for the independent eval uation by
Neur oConnection, as the Opinion instructs.

3. Petitioners’ other requests for relief are deni ed.
Either party may request an appeal of this Order by an
Adm ni strative Law Judge. A copy of appeal procedures, ECEA

Rul es, 6.03(9-12), Right to Appeal Decision of Inparti al
Hearing O ficer, is enclosed with this Decision and O der.

August 16, 2002.

Irving J. Kel sey
| ndependent Hearing O ficer
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Jenni fer Rodriquez

Col orado Dept. of Education
Speci al Education Services Unit
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