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MEMORANDUM

CNO03-G-007
TO: Superintendents, Food Service Directors
FROM: Dan C. McMillan, Director, Nutrition and Transportation Unit

DATE: January 8, 2003

SUBJECT:  Update #2 to Federal Procurement Standards

On June 6, 2001, you were sent a memorandum entitled Update to Federal Procurement
Standards (CNO1-G-008, copy attached). This memorandum summarized changes in
procurement regulations that apply to purchases and contracts made for your Child Nutrition
program operations through the Food Service Fund. Since that time, several other procurement
issues have been addressed by the U. S. Department of Agriculture (USDA), and are
summarized below. These provisions apply to procurements made with all food service fund
monies, inclusive of federal reimbursement.

Buy American

USDA is reiterating the “Buy American” requirement in the law first issued in 1999. This
requires districts to purchase, to the maximum extent practicable, domestic food
commodities or products. It further describes these products as being produced in the
United States, and is processed substantially using agricultural products produced in the
United States. The term “substantially” means that over 51 percent of the final processed
product consists of agricultural commodities that were grown domestically. Districts must
ensure that all purchases of agricultural commodities and food products comply with this
statutory provision. The provision should be included in bid specifications to ensure
compliance. A prototype certification form is attached (modified from an original format
developed by Adams Five Star Schools) that you may wish to use as a guide.

Debarment/Suspension

For all district procurements that exceed the district's Small Purchase Threshold (refer to
June 6, 2001 Update memo, attached), all responsive bidders must submit a complete
and signed Certificate of Debarment, Suspension, Ineligibility and Voluntary Exclusion. It
is recommended that this Certificate and instructions be included as a required
component in your bid package. This is the assurance to the district that the vendor is
eligible to participate as a supplier of products/services involving food service funds, and
has not been excluded from participation by the federal government. If multiple
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procurements are awarded to the same successful bidder during a single school year,
one Certificate per year is adequate. A copy of the form and instructions is attached.

Certification Regarding Lobbying

This Certification is required for all district procurements exceeding $100,000 (it is not tied
to the Small Purchase Threshold). If the responsive bidder is conducting lobbying
activities specifically on behalf of your school district's Child Nutrition program (which is
not typical), they must also complete the accompanying Disclosure Form to Report
Lobbying. In most, if not all, cases, the primary Certification is all that will be required. In
the unlikely event that a successful bidder also submits a Disclosure Form, contact our
office for further instruction. Copies of the forms are attached.

USDA is in the final stages of a complete revision to its comprehensive guidance package on
procurement for the Child Nutrition programs. When released, this should provide for a concise
compilation of the federal requirements, including the changes noted in this and previous
updates.

Copies of the above referenced attachments can also be found in Section 24 of the
Administrator's Reference Manual, as well as on the Nutriton Unit web site,
http://www.cde.state.co.us/index nutrition.htm

If you have any questions, please contact our office at 303.866.6661, or 303.888.6092 (outside
of the Denver Metro area).

Encl.



BUY AMERICAN ACT

The 1998 reauthorization of the National School Lunch Act requires school districts participating in the
National School Meals Programs in the contiguous 48 states of the United States to buy food products
produced in the United States (domestic) when using Federal Funds. Therefore, if there is a domestic and
non-domestic product available, you must propose and supply domestic products. You may supply non-
domestic products only when domestic products are unavailable (see below for exceptions, with
examples). As defined in this legislation, a domestic food commodity is an agricultural commodity that is
produced in the United States. A domestic food product is processed in the United States using
substantially domestic agricultural commodities. Substantially means that over 51 percent of the finished
product comes from American produced products. Implementing Federal Regulations are 7 CFR 210.21
and 220.16 published on September 20, 1999. You may be required to provide certification of domestic
origin and content, based on the above criteria. You must certify that the majority of products you propose
to supply meet the Federal Requirements in the “Buy American Act” and stipulate which specific products
are unavailable domestically. Products not in compliance with this section shall be in violation of the
Federal “Buy American” policy. This purchasing requirement does not apply in instances when:

a) The District has unusual or ethnic food preferences which can only be met through purchases of
products not produced in the United States. You will be informed of any specific preferences that
would be subject to this exception.

b) The product is not produced in the U.S. in sufficient and reasonable quantities of a satisfactory quality.

c) The cost of the U.S. product is significantly higher than foreign products.

Examples of food commodities or products that may not be available to meet the “Buy American” policy
may include pineapple, mandarin oranges, olives, tuna, tea, spices and coffee.

CERTIFICATION

I/We hereby certify that the

Company Name Address Phone Number

Will abide with the Buy American Act and supply domestic products to (district name)
except in the authorized exceptions listed above.

List Non-Domestic Food Commodities and Products proposed to be provided:

COMMODITY/PRODUCT COUNTRY OF ORIGIN

Upon request of the District, we will show proof that our practices do meet in every respect the
requirements of the Buy American Act.

( owner/officer of firm and title) (date)




Instructions for Certification

1.

2.

By signing and submitting the form on page 24.12, the prospective lower-tier participant is
providing the certification set out on the form in accordance with these instructions.

The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous certification in addition to other
remedies available to the federal government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

. The prospective lower tier participant shall provide immediate written notice to the person to

whom this proposal is submitted if at any time the prospective lower tier participant learns that
its certification was erroneous when submitted or has become erroneous by reason of
changed circumstances.

. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower-tier covered

transaction,” “participant,” “person,” “primary covered transaction,” “principal,” “proposal” and
“voluntarily excluded,” as used in this clause, have the meanings set out in the Definitions and
Coverage sections of rules implementing Executive Order 12549. You may contact the person
to which this proposal is submitted for assistance in obtaining a copy of those regulations.

. The prospective lower-tier participant agrees by submitting this form that should the proposed

covered transaction be entered into, it shall not knowingly enter into any lower-tier-covered
transaction with a person who is debarred, suspended, declared ineligible or voluntarily
excluded from participation in this covered transaction unless authorized by the department or
agency with which this transaction originated.

. The prospective lower tier participant further agrees by submitting this form that it will include

the clause titled “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion — Lower-tier-covered Transaction” without modification in all lower-tier covered
transactions and in all solicitations for lower-tier-covered transactions.

. A participant in a covered transaction may rely upon a certification of a prospective participant

in a lower-tier-covered transaction that it is not debarred, suspended, ineligible or voluntarily
excluded from the covered transaction unless it knows that the certification is erroneous. A
participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the nonprocurement list.

. Nothing contained in the foregoing shall be construed to require establishment of a system of

records to render in good faith the certification required by this clause. The knowledge and
information of a participant are not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealing.

. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a

covered transaction knowingly enters into a lower-tier-covered transaction with a person who
is suspended, debarred, ineligible or voluntarily excluded from participation in this transaction,
in addition to other remedies available to the federal government, the department or agency
with which this transaction originated may pursue available remedies, including suspension
and/or debarment.



U.S. Department of Agriculture

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion —Lower Tier Covered Transactions

This certification is required by the regulations implementing Executive Order 12549,
Debarment and Suspension, 7 CFR Part 3017, Section 3017.510, Participants responsibilities.
The regulations were published as Part IV of the January 30, 1989, Federal Register (pages
4722-4733). Copies of the regulations may be obtained by contacting the Department of
Agriculture agency with which this transaction originated.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS)

(1) The prospective lower tier participant certifies, by submission of this proposal, that
neither it nor its principals are presently debarred, suspended, proposed for debarment,
declared ineligible or voluntarily excluded from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier participant is unable to certify to any of the statements
in this certification, such prospective participant shall attach an explanation to this

proposal.

Company Name

Name and Title of Authorized Representative

Company Representative Signature Date



CERTIFICATION REGARDING LOBBYING

Applicable to Grants, Subgrants, Cooperative
Agreements, and Contracts Exceeding $100,000 in

Submission of this certification is a prerequisite for making or entering into this transaction and is imposed
by Section 1352, Title 31, U.S. Code. This certification is a material representation of fact upon which
reliance was placed when this transaction was made or entered into. Any person who fails to file the
required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000

for each such failure.

The undersigned certifies, to the best of his or her knowledge and belief, that:

1)

)

No federal appropriated funds have been paid or will be paid by or on
behalf of the undersigned, to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of
Congress in connection with the awarding of a Federal contract, the
making of a Federal grant, the making of a Federal loan, the entering into
a cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of a Federal contract, grant, loan, or
cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will
be paid to any person for influencing or attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or
employee or congress, or an employee of a Member of Congress in
connection with this Federal grant or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure
Form to Report Lobbying”, in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be

included in the award documents for all covered subawards exceeding
$100,000 in Federal funds at all appropriate tiers and that all subrecipients
shall certify and disclose accordingly.

Name of Company

Address of Company

City

State Zip Code

Name of Submitting Official

Title of Submitting Official

Signature

Date



DISCLOSURE OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352
(See page 24.20 for instructions and public burden disclosure)

1. Type of Federal Action: 2. Status of Federal Action: 3. Report Type:
a. contract a. bid/offer/application a. initial filing
b. grant b. initial award b. material change
C. cooperative agreement c. post-award For Material Change Only:
d. loan year quarter
e. loan guarantee date of last report
f. loan insurance
4. Name and Address of Reporting Entity: 5. If Reporting Entity in No. 4 is a Subawardee, Enter
Prime Subawardee Name and Address of Prime:
Tier ,if
known:

Congressional District, if known:

Congressional District, if known:

6. Federal Department/Agency:

7. Federal Program Name/Description:

CFDA Number, if applicable:

8. Federal Action Number, if known:

9. Award Amount, if known:
$

10. a. Name and Address of Lobbying Registrant
(if individual, last name, first name, Ml):

10. b. Individuals Performing Services (including address
if different from No 10a)

(last name, first name, Ml):

11. Information requested through this form is
authorized by title 31 U.S.C. section 1352. This
disclosure of lobbying activities is a material
representation of fact upon which reliance was placed by
the tier above whne this transaction was made or
entered into. This disclosure is required pursuant to 31
U.S.C. 1352. This information will be reported to the
Congress semi-annually and will be available for public
inspection. Any person who fails to file the required
disclosure shall be subject to a civil penalty of not less
than $10,000 and not more than $100,000 for each such
failure.

Signature:

Print Name:

Title:

Telephone No.: Date:

Federal Use Only:

Authorized for Local
Reproduction

Standard Form LLL (Rev. 7-
97)




INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal
recipient, at the initiation or receipt of a covered Federal action, or a material change to a previous filing,
pursuant to title 31 U.S.C. section 1352. The filing of a form is required for each payment or agreement to
make payment to any lobbying entity for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with a covered Federal action. Complete all items that apply for both the initial
filing and material change report. Refer to the implementing guidance published by the Office of
Management and Budget for additional information.

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to

influence the outcome of a covered Federal action.

2. Identify the status of the covered Federal action.

3. ldentify the appropriate classification of this report. If this is a follow-up report caused by a material
change to the information previously reported, enter the year and quarter in which the change
occurred. Enter the date of the last previously submitted report by this reporting entity for this
covered Federal action.

4. Enter the full name, address, city, State and zip code of the reporting entity. Include Congressional
District, if known. Check the appropriate classification of the reporting entity that designates if it is,
or expects to be, a prime or subaward recipient. Identify the tier of the subawardee, e.g., the first
subawardee of the prime is the 1st tier. Subawards include but are not limited to subcontracts,
subgrants and contract awards under grants.

5. If the organization filing the report in item 4 checks "Subawardee,” then enter the full name, address,
city, State and zip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. Include at least one
organizational level below agency name, if known. For example, Department of Transportation,
United States Coast Guard.

7. Enter the Federal program name or description for the covered Federal action (item 1). If known,
enter the full Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative
agreements, loans, and loan commitments.

8. Enter the most appropriate Federal identifying number available for the Federal action identified in
item 1 (e.g., Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant
announcement number; the contract, grant, or loan award number; the application/proposal control
number assigned by the Federal agency). Include prefixes, e.g., "RFP-DE-90-001."

9. For a covered Federal action where there has been an award or loan commitment by the Federal
agency, enter the Federal amount of the award/loan commitment for the prime entity identified in
item 4 or 5.

10. (a) Enter the full name, address, city, State and zip code of the lobbying registrant under the
Lobbying Disclosure Act of 1995 engaged by the reporting entity identified in item 4 to influence
the covered Federal action.

(b) Enter the full names of the individual(s) performing services, and include full address if different
from 10 (a). Enter Last Name, First Name, and Middle Initial (MI).
11. The certifying official shall sign and date the form, print his/her name, title, and telephone number.

According to the Paperwork Reduction Act, as amended, no persons are required to respond to a collection of information
unless it displays a valid OMB Control Number. The valid OMB control number for this information collection is OMB No.
0348-0046. Public reporting burden for this collection of information is estimated to average 10 minutes per response,
including time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding the burden estimate or any other aspect of
this collection of information, including suggestions for reducing this burden, to the Office of Management and Budget,
Paperwork Reduction Project (0348-0046), Washington, DC 20503.




