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MEMORANDUM

CNO3-F-008
TO: Superintendents, Food Service Directors
FROM: Dan McMillan, Director, Nutrition and Transportation

DATE: January 8, 2003

SUBJECT: Use of Free and Reduced Price Eligibility, HR-1, No Child Left Behind Act

The U.S. Department of Agriculture and U. S. Department of Education have recently issued a
joint letter regarding the impact of HR-1, No Child Left Behind Act (NCLB), and the use of a
child’s eligibility status for free or reduced price school meals (copy attached). This letter should
be considered supplementary guidance to our most recent memo regarding confidentiality,
CNO1-F-001, dated May 24, 2001.

Please note that the memo clarifies the release of eligibility information for Title I, Part A
purposes. The memo does not necessarily imply nor grant blanket permission for use of a child’s
eligibility status for other provisions of NCLB, nor does it change USDA policy previously outlined
in the May 24 memo from our office. You are again encouraged to seek the opinion of your
district’s legal counsel if any degree of uncertainty exists.

Release of the names is not mandatory, however, it is often the best, if not only, means of
documenting “economically disadvantaged” for Title |, Part A If the names are released to district
officials for Title I, Part A use, we encourage food service directors to utilize the sample
Disclosure Agreement found in the May 24 memao. In this way, all parties agree to the limits and
penalties involved with the release. In addition, only the name and eligibility status can be
released; other information on the Free and Reduced Price Application form must remain
confidential and used for Child Nutrition program purposes only.

This memo, as well as the May 24, 2001 memo, can also be found on our web site:
http://www.cde.state.co.us/index_nutrition.htm

If you have any questions, please contact Herminia Vigil or me at 303.866.6661, or
888.245.6092 outside of the Denver Metro area.

Encl.

Cde Improving Academic Achievement



USDA

December 17, 2002

Dear Colleague:

As schools across the country begin to implement the No Child Left Behind Act (NCLB), the
milestone elementary and secondary education legislation signed into law by President Bush at
the beginning of 2002, a number of school officials have raised questions about the use of
student information collected pursuant to the National School Lunch Program in carrying out
provisions of Title | of the Elementary and Secondary Education Act, as reauthorized by NCLB.
The purpose of this letter is to respond to those concerns.

Educators have specifically asked whether it is permissible to use information from the school
lunch program in disaggregating student assessment scores, in determining student eligibility for
supplemental educational services, and under certain circumstances, in prioritizing opportunities
for public school choice.

Title I, Part A of the Elementary and Secondary Education Act (as reauthorized by the No Child
Left Behind Act)

States and local educational agencies (LEAS) receiving funding under Title |, Part A must assess
and report on the extent to which students in schools operating Title | programs are making
progress toward meeting State academic proficiency standards in reading or language arts and
in mathematics. Title | now requires States and LEAs to measure and report publicly on the
progress of all students, and of students in various population groups, including students who are
economically disadvantaged. If assessment results show that any of the groups has not made
adequate yearly progress toward meeting State achievement standards for two consecutive
years, the LEA must identify that school as needing improvement. All students attending the
school must be given the opportunity to attend other public schools that have not been identified
as needing improvement, with priority given to the lowest-achieving students from low-income
families. In addition, once a school has failed to make adequate yearly progress for three years,
the LEA must provide economically disadvantaged students who attend that school the
opportunity to obtain supplemental educational services from a nonprofit, for-profit, or public
provider.

For many LEAs, information from the National School Lunch Program is likely to be the best, and
perhaps the only source of data available to hold schools accountable for the achievement of
“economically disadvantaged” students, and also to identify students as eligible to receive
supplemental educational services or to receive priority for public school choice. Moreover, in
the case of the priority for public school choice and eligibility for supplemental educational
services, the law specifically requires LEAs to use the same data they use for making within-



district Title | allocations; historically, most LEAs use school lunch data for that purpose. After
examining these new requirements, State and local officials have inquired as to whether they
may use school lunch data to meet these requirements while remaining in compliance with the
student privacy provisions of the National School Lunch Act.

National School Lunch Act

Section 9 of the Richard B. Russell National School Lunch Act (NSLA) establishes requirements
and limitations regarding the release of information about children certified for free and reduced
price meals provided under the National School Lunch Program. The NSLA allows school
officials responsible for determining free and reduced price meal eligibility to disclose aggregate
information about children certified for free and reduced price school meals. Additionally, the
statute permits determining officials to disclose the names of individual children certified for free
and reduced price school meals and the child’s eligibility status (whether certified for free meals
or reduced price meals) to persons directly connected with the administration or enforcement of
a Federal or State education program. This information may be disclosed without parental
consent.

Because Title | is a Federal education program, determining officials may disclose a child’'s
eligibility status to persons directly connected with, and who have a need to know, a child’s free
and reduced price meal eligibility status in order to administer and enforce the new Title |
requirements. The statute, however, does not allow the disclosure of any other information
obtained from the free and reduced price school meal application or obtained through direct
certification. School officials must keep in mind that the intent of the confidentiality provisions in
the NSLA is to limit the disclosure of a child’s eligibility status to those who have a “need to
know” for proper administration and enforcement of a Federal education program. As such, we
expect schools to establish procedures that limit access to a child’s eligibility status to as few
individuals as possible.

We urge school officials, prior to their disclosing information on the school lunch program
eligibility of individual students, to enter into a memorandum of understanding or other
agreement to which all involved parties (including both school lunch administrators and
educational officials) would adhere. This agreement would specify the names of the individuals
who would have access to the information, how the information would be used in implementing
Title | requirements, and how the information would be protected from unauthorized uses and
third-party disclosures, and would include a statement of the penalties for misuse of the
information.

Other Provisions

We also note that NCLB did not alter other provisions of Title | under which school officials have
historically made use of National School Lunch Program data. LEAs are still required to rank,
annually, their school attendance areas, by percentage of students from low-income families, in
order to determine school eligibility and to make Title | within-district allocations based on the
number of poor children in each school attendance area. They must also determine the amount
of funds available to provide services to eligible private school students within the district, again
using data on students who are from low-income families. Many LEAs have, for many years,
used National School Lunch Program data in making these calculations, which do not involve the
release of information on the school lunch eligibility of individual students. They may continue to



do so under the new law, while respecting the limitations on the public release of those data
described above.

We hope the above information clarifies what we know has been a matter of great concern in
States and school districts. If you desire more detailed information about public school choice
and supplemental educational services, it can be found at

http://www.ed.qgov/offices/ OESE/asst.html.

We will also be providing guidance on Provisions 2 and 3 of the National School Lunch Program
and the impact of NCLB on those provisions in the near future.

If we can be of further assistance, please contact one of our offices.

Sincerely,
Signed Signed
Eric M. Bost Susan B. Neuman
Under Secretary Assistant Secretary for

Food, Nutrition, and Consumer Services Elementary and Secondary Education
U.S. Department of Agriculture U.S. Department of Education



